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“TI know there are some who think that judges should hold themselves in an 
isolated way on every subject, and only decide the cases that come before them; 
but I do not agree with that view. I think a judge may take an interest in matters 
of legal reform and may be active in respect to it, and in expression of opinion in 
regard to it, without in any way demeaning himself or interfering with the dignity 


of his office.’”"—Chief Justice Taft. 
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Courageous Expression by Chief Justice Taft 


We cannot forego the temptation to quote again here one of the riumerous 
quotable statements made by Chief Justice Taft at the San Francisco meeting of 
the American Bar Association. His keen interest in stirring the bar to fight for 
improvements in the administration of justice gives heart to all within and without 
the profession of law who have unrealized ideals of judicial power. In his attend- 
ance upon the often tedious sessions, in his stirring appeals for bar organization and 
the discharge of public duties, the Chief Justice sets an inspiring example to both 
bench and bar. 

No apology is ever needed for such independence and loyalty to an ideal, but 
in view of the indifference of many judges great and small, the Chief Justice saw 
fit, in his remarks addressed to the Conference of Bar Associations and reported 
in this number, to say: 

“T know there are those who think that judges should hold themselves in an 
isolated way on every subject, and only decide the cases that come before them; 
but I do not agree with that view. I think a judge may take an interest in mat- 
ters of legal reform and may be active in respect to it, and in the expression of 
opinions in regard to it, without in any way demeaning himself or lessening the 
dignity of his office.” 


A New Era Opens 


The illuminating address by Chief Justice Taft which was published in our 
last number was prepared and delivered before the passage of the bill which unifies 
the federal judicial system. ‘That address was far more than a mere resume of 
past and present conditions. It was a programme calling for unification of the 
machinery of justice and for modernizing of procedure under the rule-making 
power. 

That it is an historical document is now entirely apparent. Since its delivery 
the bill which its author urged upon Congress has been passed and in consequence 
thereof the best ideals of judicial organization are given effect in the national 
courts. Power and responsibility for utilizing judicial power to the fullest extent 
are centralized in the Chief Justice, to be utilized at this critical period by the 
staunchest supporter of the principles involved. 

It is not too early now for congratulations over the progress made and the 
bright prospects, for before long the providential circumstance of Chief Justice 
Taft’s appointment, in view of his broad understanding of the needs of the courts, 
will be generally recognized. Taking advantage of the need for more judges, which 
might otherwise have led merely to greater complexity and waste, the Chief Justice 
has obtained iegislation which creates a right foundation for procedural reform. 
Now let the American Bar Association press for the fulfillment of its resolution 
adopted at San Francisco. This is brought appreciably nearer by the first great 
success. Let Congress complete its share of the great programme by creating both 
the temporary commission, to prepare rules for merging law and equity in one 
form of action, and the permanent commission to function generally for the courts 
in the exercise of rule-making power. 

These great and necessary developments do not seem far distant now. In 
modernizing our federal judiciary we are protecting liberty under law and stabiliz- 
ing popular government. It is idle to demand of naturalized citizens that they 
shall revere a system which they hear criticized by the greatest authorities in the 
nation. The only programme of Americanization that is worth a moment’s effort 
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is one based upon performance. Restore to our judicial system its inherent power 
to adjudicate under rules of its own making and it will cope with the difficulties 
of the future even better than it coped with those of the past. 

If every representative and senator whose blood is alleged to boil over criti- 
cisms of the federal judiciary wotld vote for the substantial and conservative 
reforms asked by Chief Justice Taft, the entire programme could be accomplished 
within a year or two, and the vast benefits conferred would by no means stop with 
the federal courts, but would swiftly be reflected in state legislation, speeding that 
time when we will have no courts except those that deserve veneration. 





Chief Justice Taft’s Reply to Lord Shaw 


It was an instance of employing a jest to say a very serious thing when Chief 
Justice Taft, in his address to the Conference of Bar Association Delegates at San 
Francisco, reported in this number, commented upon Lord Shaw’s opinions on the 
subjects of judicial salary and judicial primaries in the United States. As to these 
the distinguished Scotch jurist thought the former insufficient and the latter not 
calculated to produce the highest judicial results. 

If the Chief Justice had devoted the entire address to this point he could 
hardly have given a better answer to Lord Shaw than in saying: “I assured him 
that one of the strongest evidences of the wonderful power of self-government of 
the American people was the fact that we had survived with such a successful 
administration of justice and system of elective judges . . . .” 

Yes, we have survived, not wholly without success, but in the opinion of Chief 
Justice Taft, not so much because of an inherent virtue in judicial elections as 
because of the willingness of the American people to make the best of a bad thing. 
There have been signs for a long time that there is no inexhaustible fund of toler- 
ance to be drawn upon. The people for a long time have pleaded for reform in 
justice. They do not specify the means. They are not so doctrinaire in respect to 
judicial selection as the bar. 

Yes, we have muddled through, but at what a terrible cost to the judges who 
have made it possible—who have taken great hazards and made great sacrifices for 
the public good. Whenever the public has secured an outstanding member of his 
profession to serve in judicial capacity it has required of him that he forego forever 
the hope of more than a meager living, that he submit to the worries and costs of 
campaigns, that he face the ire of political bosses, and often that he be given more 
work than he can humanly accomplish. The nature of the service has prevented 
judges from working co-operatively. It has put a premium on demagoguery and a 
penalty on faithful service. And yet we have survived. 

The demand now is that all judges shall apply themselves diligently in order 
that there shall be less of the delay attributable to crowded dockets. This is a rea- 
sonable demand when reasonably interpreted. it should imply enough judges to do 
the work without strain. It should imply an efficiency organization that equalizes 
responsibility and permits judges to assist one another. It should imply such terms 
of service that faithful judges will never anywhere need to worry concerning their 
continuance in the public service. 

It is an aphorism that no private business could survive if managed like gov- 
ernment. Back of this trite remark lies a truth which should be recognized. It is 
this: that government profits from the creditable desire of public minded individ- 
uals to render a great service. Perhaps government will always take a profit from 
this source, but the less it leans on such a special and rare quality, and the more it 
competes on equal terms with private employment, the better for the public service. 











New Law Unifies Federal Judiciary 





Chief Justice Made Executive Head of Judicial Council— 
Statistics, Meetings, Transfer and Assignment of 
Judges Provided For 





The judicial system of the United 
States is unified. Act No. 298, Sixty- 
seventh Congress, approved Sept. 14, 
1922, creates a unified system of trial and 
appellate courts with statistical records, a 
judicial council, a chief judicial superin- 
tendent and the transfer and assignment 
of judges. It embodies the principle of 
unification in its entirety. 

The subject of assisting the United 
States District courts was before Congress 
more than a year. Even before the intro- 
duction of the bill named for Attorney 
General Daugherty, and described at the 
1921 meeting of the American Bar Asso- 
ciation by Chief Justice Taft, it was 
known that the District courts were in 
arrears over 120,000 cases. The cause 
was obvious, for there had been a large 
increase in statutory offenses cognizable 
by the courts before the flood of cases 
uncer the Volstead Act. 

The District courts constituted a loose 
system of local courts. The pressure of 
business became much more severe in some 
districts than in others and there were 
other variances, but no authority existed 
to equalize this work or generally super- 
vise the highly important administrative 
details of the system thus constituted of 
_ scattered units. 

The accustomed way of meeting a 
growth of business was to create addi- 
tional judgeships. This was the sort of 
work that representatives and senators 
were familiar with. If no new idea had 
arisen there would have been merely the 
usual fight over new judgeships and their 
appointees, and relief would have been 
provided more on a basis of political 
strength and resourcefulness than on ex- 
isting or expected needs. At this junc- 
ture a study of the situation was made 
under the auspices of the attorney gen- 


eral and with the aid of Chief Justice 
McCoy of the Supreme Court of the Dis- 
trict of Columbia. Chief Justice Taft 
did not assume that an increase of United 
States judges, or a possible reconstruc- 
tion of the system, was wholly a legisla- 
tive responsibility from which he should 
hold aloof. On the contrary, he appears 
to have felt a deep responsibility for the 
state of affairs and keen interest in meth- 
ods looking to relief. 

The Chief Justice had long been known 
as a firm believer in improved court or- 
ganization, in emphasizing administration 
in the administration of justice. The 
studies which he had made in this field 
had convinced him that a great deal of 
all the remediable defects attributable to 
American courts have their source in lack 
of proper organization and centralized 
authority. In public writings and ad- 
dresses on judicial administration he 
never lost an opportunity to express his 
faith in the principle of unification. 

It was singularly fortunate, then, that 
when the federal trial courts were crack- 
ing under undue strain Mr. Taft should 
have been made administrative head of 
the entire system. There were, of course, 
others who appreciated the opportunity 
for notable legislative advance in respect 
to the federal courts, but were it not for 
the great esteem felt for the Chief Jus- 
tice, and for his tact and persistence, 
something far inferior to the actual law 
would have resulted. 

As it is, instead of merely providing 
additional trial judges for certain dis- 
tricts, the act deals with the entire situa- 
tion. Additional judges are providéd, 
but this is only a part of the law, for it 
provides a comprehensive administrative 
system extending from the Chief Justice, 
who is made the responsible head, to the 
trial judges. 
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Uniform records of business are to be 
kept and reports made to the Chief Jus- 
tice as of August 1 in each year. Then 
in the last week of September the senior 
circuit judges of all the circuits shall 
meet with the Chief Justice in Washing- 
ton to advise as to the needs of their re- 
spective circuits “and as to any matters 
in respect of which the administration of 
justice in the courts of the United States 
may be improved. . Said conference 
shall make a comprehensive survey of the 
condition of business in the courts of the 
United States and prepare plans for as- 
signment and transfer of judges to or 
from circuits or districts where the state 
of the docket or condition of business in- 
dicates the need therefor, and shall sub- 
mit such suggestions to the various courts 
as may seem in the interest of uniform- 
ity and expedition of business.” 

Emphasis may be laid upon prompt- 
ness in criminal trials through a provi- 
sion that the Chief Justice may call upon 
the Attorney General for a detailed report 
on pending cases. 

These provisions make the Chief Jus- 
tice head of a unified system, the senior 
judges of the Circuit Courts constituting 
with him a judicial council which will 
receive complete statistical reports and 
have full power to utilize the judicial 
power to the fullest extent through the 
transfer and assignment of judges. The 
system formerly had some elasticity, but 
this is extended and means is provided 
for an orderly and comprehensive admin- 
istration of the entire system on a basis 
of adequate information. 

Like most reform legislation, this law 
is tardy. Conditions have gone from bad 
to worse. The strong arm of the govern- 
ment, never more popularly demonstrated 
than through the efficiency of criminal 
procedure in the District Courts, is seen 
to vacillate. The federal courts are in a 
very bad way. Delay promotes delay; 
continuances waste a court’s time; delays 
spawn appeals. The body of judiciary 
available, even with the accretions soon 
to be made under the new law, constitute 
but a very thin line of defense. 

But if any way out of the bogs and 


quicksands can be found it will be found 
under the powers established by the new 
act and through the administration of 
the Chief Justice, to whose intelligence 
and unselfish effort its passage is largely 
due. 

So much interest attaches to the act 
that we publish it herewith in full: 


An Act for the appointment of an addi- 
tional circuit judge for the Fourth Judicial 
Circuit, for the appointment of additional 
district judges for certain districts, provid- 
ing for an annual conference of certain 
judges, and for other purposes. 


Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That the 
President be, and he is hereby, authorized 
to appoint, by and with the advice and con- 
sent of the Senate, the following number of 
district judges for the United States district 
courts in the districts specified in addition 
to those now authorized by law: 


For the district of Massachusetts, two; 
for the eastern district of New York, one; 
for the southern district of New York. 
two; for the district of New Jersey, one; 
for the eastern district of Pennsylvania, 
one; for the western district of Pennsyl- 
vania, one; for the northern district of 
Texas, one; for the southern district of 
Florida, one; for the eastern district of 
Michigan, one; for the northern district of 
Ohio, one; for the middle district of Ten- 
nessee, one; for the northern district of 
Tilinois, one; for the eastern district of 
Illinois, one; for the district of Minnesota, 
one; for the eastern district of Missouri, 
one; for the western district of Mis- 
souri, one; for the eastern district of Okla- 
homa, one; for the district of Montana, one; 
for the northern district of California, one; 
for the southern district of California, 
one; for the district of New Mexico, one; 
and for the district of Arizona, one. 

A vacancy occurring, more than two years 
after the passage of this Act, in the office 
of any district judge appointed pursuant to 
this Act, except for the middle district of 
Tennessee, shall not be filled unless Congress 
shall so provide, and if an appointment is 
made to fill such a vacancy occurring within 
two years a vacancy thereafter occurring in 
said office shall not be filled unless Congress 
shall so provide: Provided, however, That 
in case a vacancy occurs in the district of 
New Mexico at any time after the passage 
of this Act, there shall thereafter be but one 
judge for said district until otherwise pro- 
vided by law. 

Every judge shall reside in the district or 
circuit or one of the districts or circuits for 
which he is appointed. 

Sec. 2. It shall be the duty of the Chief 


Justice of the United States, or in case of 
his disability, of one of the other justices of 
the Supreme Court, in order of their senior- 
ity, as soon as may be after the passage of 
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this Act, and annually thereafter, to summon 
to a conference on the last Monday in Sep- 
tember, at Washington, District of Columbia, 
or at such other time and place in the United 
States as the Chief Justice, or, in case of his 
disability, any of said justices in order of 
their seniority, may designate, the senior 
circuit judge of each judicial circuit. If any 
senior circuit judge is unable to attend, the 
Chief Justice, or in case of his disability, 
the justice of the Supreme Court calling said 
conference, may summon any other circuit 
or district judge in the judicial circuit whose 
senior circuit judge is unable to attend, that 
each circuit may be adequately represented 
at said conference. It shall be the duty of 
every judge thus summoned to attend said 
conference, and to remain throughout its 
proceedings, unless excused by the Chief 
Justice, and to advise as to the needs of 
his circuit and as to any matters in respect 
of which the administration of justice in the 
courts of the United States may be im- 
proved. 

The senior district judge of each United 
States district court, on or before the first 
day of August in each year, shall prepare 
and submit to the senior circuit judge of 
the judicial circuit in which said district 
is situated, a report setting forth the condi- 
tion of business in said district court, in- 
cluding the number and character of cases 
on the docket, the business in arrears, and 
cases disposed of, and such other facts perti- 
nent to the business dispatched and pending 
as said district judge may deem proper, 
together with recommendations as to the 
need of additional judicial assistance for the 
disposal of business for the year ensuing. 
Said reports shall be laid before the con- 
ference herein provided, by said senior cir- 
cuit judge, or, in his absence, by the judge 
representing the circuit at the conference, 
together with such recommendations as he 
may deem proper. 

The Chief Justice, or, in his absence, the 
senior associate justice, shall be the presid- 
ing officer of the conference. Said con- 
ference shall make a comprehensive survey 
of the condition of business in the courts of 
the United States and prepare plans for 
assignment and transfer of judges to or from 
circuits or districts where the state of the 
docket or condition of business indicates the 
need therefor, and shall submit such sug- 
gestions to the various courts as may seem 
in the interest of uniformity and expedition 
of business. 

The Attorney General shall, upon request 
of the Chief Justice, report to said confer- 
ence on matters relating to the business of 
the several courts of the United States, with 
particular reference to causes or proceed- 
ings in which the United States may be a 
party. 

The Chief Justice and each justice or 
judge summoned and attending said con- 
ference shall be allowed his actual expenses 
of travel and his necessary expenses for sub- 
sistence, not to exceed $10 per day, which 
payments shall be made by the marshal of 
the Supreme Court of the United States upon 


the written certificate of the judge incurring 
such expenses, approved by the Chief Jus- 
tice. 

Sec. 3. Section 13 of the Judicial Code is 
hereby amended to read as follows: 

“Sec. 13. Whenever any district judge by 
reason of any disability or necessary absence 
from his district or the accumulation or 
urgency of business is unable to perform 
speedily the work of his district, the senior 
circuit judge of that circuit, or, in his ab- 
sence, the circuit justice thereof, may, if in 
his judgment the public interest requires, 
designate and assign any district judge of 
any district court within the same judicial 
circuit to act as district judge in such dis- 
trict and to discharge all the judicial duties 
of a judge thereof for such time as the busi- 
ness of the said district court may require. 
Whenever it is found impracticable to desig- 
nate and assign another district judge within 
the same judicial circuit as above provided 
and a certificate of the needs of any such 
district is presented by said senior circuit 
judge or said circuit justice to the Chief 
Justice of the United States, he, or in his 
absence the senior associate justice, may, if 
in his judgment the public interest so re- 
quires, designate and assign a district judge 
of an adjoining judicial circuit if practicable, 
or if not practicable, then of any judicial 
circuit, to perform the duties of district 
judge and hold a district court in any such 
district as above provided: Provided, how- 
ever, That before any such designation or 
assignment is made the senior circuit judge 
of the circuit from which the designated or 
assigned judge is to be taken shall consent 
therete. All designations and assignments 
made hereunder shall be filed in the office 
of the clerk and entered on the minutes of 
both the court from and to which a judge is 
designated and assigned.” 

Sec. 4. Section 15 of the Judicial Code is 
hereby amended to read as follows: 

“Sec. 15. Each district judge designated 
and assigned under the provisions of Section 
13 may hold separately and at the same time 
a district court in the district or territory to 
which such judge is designated and assigned 
and discharge all the judicial duties of the 
district or territorial judge therein.” 

Sec. 5. Section 18 of the Judicial Code is 
hereby amended to read as follows: 

“Sec. 18. The Chief Justice of the United 
States, or the circuit justice of any judicial 
court, or the senior circuit judge thereof, 
may, if the public interest requires, desig- 
nate and assign any circuit judge of a judi- 
cial circuit to hold a district court within 
such circuit. The judges of the United States 
Court of Customs Appeals, or any of them, 
whenever the business of that court will per- 
mit, may, if in the judgment of the Chief 
Justice of the United States the public in- 
terest requires, be designated and assigned 
by him for service from time to time, and 
until he shall otherwise direct, in the Su- 
preme Court of the District of Columbia or 
the Court of Appeals of the District of Co- 
lumbia, when requested by the Chief Justice 
of either of said courts. 
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“During the period of service of any judge 
designated and assigned under this Act he 
shall have all the powers, and rights, and 
perform all the duties, of a judge of the dis- 
trict, or a justice of the court, to which he 
has been assigned (excepting the power of 
appointment to a statutory position or of 
permanent designation of newspaper or de- 
pository of funds): Provided, however, That 
in case a trial has been entered upon before 
such period of service has expired and has 
not been concluded, the period of service 
shall be deemed to be extended until the 
trial has been concluded. 

“Any designated and assigned judge who 
has held court in another district than his 
own shall have power, notwithstanding his 
absence from such district and the expira- 
tion of the time limit in his designation, to 
decide all matters which have been sub- 
mitted to him within such district, to decide 
motions for new trials, settle bills of excep- 
tions, certify or authenticate narratives of 
testimony, or perform any other act re- 
quired by law or the rules to be performed 
in order to prepare any case so tried by him 
for review in an appellate court; and his 
action thereon in writing filed with the clerk 
of the court where the trial or hearing was 
had shall be as valid as if such action had 


been taken by him within that district and 
within the period of his designation.” 

Sec. 6. Section 118 of the Judicial Code, 
as amended, is hereby further amended to 
read as follows: 

“Sec. 118. There shall be in the second, 
seventh, and eighth circuits, respectively, 
four circuit judges; and in each of the other 
circuits, three circuit judges, to be appointed 
by the President, by and with the advice and 
consent of the Senate. All circuit judges 
shall receive a salary of $8,500.00 a year 
each, payable monthly. Each circuit judge 
shall reside within his circuit, and when 
appointed shall be a resident of the circuit 
for which he is appointed. The circuit 
judges in each circuit shall be judges of the 
circuit court of appeals in that circuit, and 
it shall be the duty of each circuit judge in 
each circuit to sit as one of the judges of 
the circuit court of appeals in that circuit 
from time to time according to law: Pro- 
vided, That nothing in this section shall be 
construed to prevent any circuit judge hold- 
ing district court or otherwise, as provided 
by other sections of the Judicial Code.” 

Sec. 7. All laws or parts thereof incon- 
sistent or in conflict with the provisions of 
this Act are hereby repealed. 

Approved, September 14, 1922. 





Walter F. Dodd’s Book on State 
Government 


An excellent book entitled “State Gov- 
ernment” has recently been published by 
the Century Company. The author is 
Walter F. Dodd, of the Chicago bar, an 
authority of national repute on constitu- 
tional and political subjects. The manner 
of treatment is one which emphasizes 
state unity, the numerous subdivisions of 
state territory and power being considered 
as a part of an integrated state system. 

Mr. Dodd was called to the manage- 


ment of the Illinois Legislative Refer- . 


‘ence Bureau when Governor Lowden was 
elected and assumed the great work of 
unifying one hundred or more separate 
boards and commissions as parts of an 
orderly executive department. The tech- 
nical side of the work, and the drafting, 
were entrusted to Mr. Dodd, the result be- 
ing the reorganization embraced in the 
Illinois civil administrative code, the first 
work of its kind and the most significant 
single instance of legislation in the his- 
tory of any state. This important work 
has led in the past three years to similar 
statutes in several states and to an exten- 


sion of Mr. Dodd’s services in this field 
as special adviser. 

Probably no other writer on political 
science in our times has combined prac- 
tical experience with theoretical learning 
to the same degree as Mr. Dodd. His 
style is exceedingly clear and direct. The 
volume is invaluable as a concise exposi- 
tory treatment of the subject of American 
state government and has already been 
adopted as a textbook in several leading 
universities. 

Judicial institutions are dealt with in 
three chapters, embracing sixty pages. 
The chapters are entitled: The Work of 
the State Courts, The Organization of 
State Courts and The Adjustment of 
Judicial Organization to Present Judicial 
Tasks. This field of the judiciary has 
been neglected by political science writers 
so that such a concise and authoritative 
exposition cannot be found in any other 
volume. Since Mr. Dodd is himself a 
practicing lawyer he is fitted to deal with 
the courts with confidence. The third 


chapter is a critical survey of the adminis- 
tration of justice, executed with judicial 
It contains also a presentation 


fairness. 
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of such modern proposals as the unifica- 
tion of courts and administrative direc- 
tion of all the agents of justice. 

The author rendered very valuable as- 
sistance within the past few months as 
secretary of the Consolidated Courts Com- 
mittee, an organization of 1,000 members 
of the Chicago Bar asking for the consoli- 
dation of Cook County courts, which was 
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finally effected in the new constitution. 
He had previously, in anticipation of 
the convening of the Constitutional Con- 
vention, prepared material covering the 
entire constitutional field, which was pub- 
lished by the state of Illinois in more than 
a dozen pamphlets and which constitutes 
a considerable body of material of great 
value for all workers in this field. 


Chief Justice Taft Addresses Bar Conference 





Duties and Opportunities of the Profession, Must Be Met by Providing 
Organic Structure—American Bar Less Influential Than 
English Bar in Legislation 





The notable address of Chief Justice 
Taft on needed reforms in the administra- 
tion of justice in the federal courts, pub- 
lished in the August number of the Jour- 
NAL, was not his only contribution to the 
sessions of the American Bar Association 
held in San Francisco. He spoke more 
briefly, and without notes, at the evening 
session of the Conference of Bar Associ- 
ation Delegates. The two preceding ses- 
sions had been devoted largely to consider- 
ation of bar organization and federation. 
The following address of Chief Justice 
Taft proved his faith in the growing 
movement for integrating the bar and 
providing it with means for accomplish- 
ing its public duties: 

Mr. President, Gentlemen and Ladies 
of the American Bar Association: The 
real reason why I am late is that Lord 
Shaw ventured to suggest that it would 
be an improvement in this country if 
judges had higher salaries, and I had to 
stay long enough to refute that utterly 
ridiculous and extreme idea. It is a great 
pleasure to be here tonight and to meet 
the representatives of these many bar as- 
sociations. I don’t think that the bar 
associations have been treated with proper 
respect by the members of the bar. I 
think the situation is getting better, but 
I do not think that the leading members 


of the bar have appreciated the responsi- 
bility that is on them to organize the best 
opinion of the bar and use that best opin- 
ion by means of bar associations. 

The bar, when organized, will be a 
powerful instrument for the cultivation of 
proper public opinion with reference to 
subjects that are normally within the field 
of bench and bar. And it should be a part 
of the duty of every lawyer to make that 
influence as strong as possible by organ- 
ization and by contributing to organiza- 
tion. That, I think, was the idea of Mr. 
Root, and the idea of your present chair- 
man, in doing what has been so effectively 
done in bringing about this conference 
and meetings like this. 


Advantages of English Bar 


It has been my great good fortune to 
have been in Great Britain—in London— 
for three weeks during this past summer, 
and to try to estimate the cause of the in- 
fluence which the English bar exercises 
over legislation and over the framing of 
procedure necessary to make the admin- 
istration of justice effective. Of course, 
there is one speaking difference between 
our bar and the bar of Great Britain, in 


‘the fact that the law officers of the gov- 


ernment are by their system necessarily 
a part of the majority in the House of 
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Commons, and a part of that majority 
who usually control in reference to meas- 
ures looking to the improvement of judi- 
cial procedure, and that in the House of 
Lords—the other branch of the legisla- 
ture —the Law Lords—those who are 
Lords of Appeal in ordinary, and the re- 
tired chancellors, and the acting Lord 
Chancellor, are all members of that body, 
and can take direct part in the introduc- 
tion and the framing of measures for the 
betterment of judicial procedure; and, 
therefore, the bar is directly represented 
by their own leading members in that 
body which makes the law of procedure 
and determines the machinery for doing 
justice. Then, too, they have four Inns 
of Court, from one of which every lawyer 
who comes to the bar must be called. 
These institutions, coming from the Dark 
Ages, so far back, indeed, that their origin 
is not distinctly known, exercise an influ- 
ence that makes for the betterment of 
everything that the profession is interested 
in—in the administration of justice, in 
the maintenance of professional character, 
because they exercise a very strict disci- 
pline upon their members, and in the sug- 
gestions of needed reform. 

Now, we haven’t those things. You 
can’t build up over night an institution 
of six hundred years’ standing in this 
country, but you can frame organizations 
which shall represent the best opinion of 
the bar, and those organizations, gentle- 
men, only continue to represent the best 
opinion of the bar when the best members 
of the bar regard it as their conscientious 
duty to take active part in the conduct of 
those organizations. 

In pleading for such organizations, we 
are not pleading for ourselves. We can 
get along—-those of us who are living on 
salaries that Lord Shaw thought were a 
little lacking, and those of you who are 
not dependent on salaries and are living 
on a good practice, you can get along; but 
it is in the interest of the public that 
these organizations should take charge of 
public opinion and influence for the bet- 
terment of the administration of justice. 
They turn to the lawyers, they turn to 


judges, and they say, “What are you going 
to do to remedy the administration of jus- 
tice?” Lord Shaw had a little doubt as 
to the system of electing judges, and the 
primaries for the election of judges. Well, 
1 thought to reassure him on that point. 
He said that he wondered whether it would 
make me as good a Chief Justice if I had 
to go to election next year for that pur- 
pose. I told him that doubts have been 
expressed upon that point, but I was will- 
ing to waive discussion. And I assured 
him that one of the strongest evidences of 
the wonderful power of self-government of 
the American people was the fact that we 
had survived with such a successful ad- 
ministration of justice and system of 
elective judges; that we had demonstrated 
what he was doubtful about, as to whether 
you could have two attitudes, a division 
in the psychology of a judge, so that he 
could be entirely impartial with respect 
to a case and administer justice without 
fear or favor on the one hand, and then 
have in the back of his head the thought 
as to how that judgment might affect the 
primary that comes next year. And we 
had proven that it was possible and that 
it would be interesting to his Scotch 
metaphysical mind to find how we had 
weathered that problem and found the pos- 
sibility of administering justice under a 
system in respect to which he wished to 
be informed. 


Duty of Judges to Further Reform 


But, joking aside, gentlemen, the bar is 
on trial. I do not wish to say this is a 
crisis, that we have reached a parting of 
the ways, because that is too often used 
on too many occasions, so that it really 
doesn’t mean much. We are working 
along and we are hoping for better things. 
We can improve only step by step, but 
certainly we can improve if we will only 
build our. thoughts for better things into 
organizations that shall help those who 
wish to make things better, ‘for I accord 
that desire to legislatures and to Congress. 
Help them by formulating a real public 
opinion of the bar through organizations 
that are so constituted that we have the 
right to say that they represent the full, 











AMERICAN JUDICATURE SOCIETY 75 


clear, forcible opinion of that branch of 
the community engaged in the adminis- 
tration of the law—the bench and the bar. 

I believe that it is the duty of the bench 
to come close to the bar in matters of this 
sort. I know there are some who think 
that judges should hold themselves in an 
isolated way on every subject, and only 
decide the cases that come before them; 
but I do not agree with that view. I think 
a judge may take an interest in matters of 
legal reform and may be active in respect 
to it, and in the expression of opinion in 
regard to it, without in any way demean- 
ing himself or lessening the dignity of his 
office.. It certainly does not interfere with 
the weight of the testimony of a witness 


that he knows something about the subject 
of which he is talking, and that he knows 
it not from the mere theoretical side, but 
from the actual practice and the daily 
contact with the operation of the ma- 
chinery that has been furnished by the 
legislature for the doing of justice to all 
members of the community. 

I hope that this Association will con- 
tinue to grow and to prosper. I hope that 
it will be the means of making the Amer- 
ican Bar Association only the nucleus 
around which all the bar associations of 
all the communities, cities, counties, and 
states shall unite, to make one common 
concentrated effort to better the adminis- 
tration of justice. 


Progress in Bar Integration 





Alabama and Oklahoma State Bar Associations Sponsor Bills to Be 
Introduced in Legislatures—Conference of Delegates 
Approves Bar Council Plan 





The idea of bar integration is marching 
on. This is evidenced especially by the 
third annual report of the Committee on 
Bar Organization of the Conference of 
Bar Association Delegates, and by recently 
completed bills to be sponsored by the 
State Bar Associations of Alabama and 
Oklahoma. 

The Conference approved the recom- 
mendation of: its Committee that in all 
bills of this nature provision should be 
made for a Council of the Bar. The text 
of the report, appearing below, will ex- 
plain the meaning of this term. It is to 
be hoped that the recommendation does 
not come too late to be incorporated in 
such drafts. If so it should be possible 
to amend the bills after introduction. The 
idea of providing for a council composed 
of the bar governors, the lawyer legislators 
and the attorney general to interest itself 
especially in legislation affecting the ad- 
ministration of justice is a very important 
one, and should commend itself to the 
minds of legislators. 


A strong committee of the Alabama 
State Bar Association, headed by Mr. 
Borden Burr of Birmingham, worked out 
a draft bill during the summer and sub- 
mitted it to the Democratic state conven- 
tion, which approved the draft and made 
it a part of its legislative program. 

The memorial of the committee to the 
convention contains such a good descrip- 
tion of the bill, and such strong reasons 
for its adoption, that it appears best to 
quote liberally : 


This committee has given to this impor- 
tant subject thoughtful, careful and seri- 
ous consideration. It has labored faith- 
fully to reach the best conclusions. It has 
examined judiciary systems and their re- 
sults in many of the states; has studied 
much of the available literature on the 
subject; has sought the benefit of advice 
of eminent lawyers and judges; has made 
an earnest effort to harmonize differences 
and to present a real constructive service. 
It now begs to submit to the Democratic 
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party who in Alabama has plenary power, 
and, therefore, final responsibility, the fol- 
lowing unanimous report of their study, 
investigations and conclusions as to legis- 
lative relief both for the bench and the 
bar.* 


The Bar 


We present this first because we believe 
that curative action is here most needed, 


and because from the ranks of the bar our. 


judges must be selected. 


Of all professions, we believe that ours 
carries the greatest responsibilities. Law- 
yers monopolize essential powers and func- 
tions. When a man receives a license to 
practice law he becomes a part of a neces- 
sary monopoly and, in Alabama, of an al- 
most uncontrolled one. Not only does he 
represent men in their intimate personal 
relations, but he becomes a member of a 
profession charged with the highest duties 
to society; indispensable to self-govern- 
ment; in a major sense the framer of our 
laws, by whom they are to be enforced, 
and through whom they must be con- 
strued. The future of our Government 
depends upon the maintenance of justice, 
pure and unsullied. It cannot be so main- 
tained unless the conduct and the motives 
of our profession are such as to merit the 
approval of all just men. 


How are we facing this great responsi- 
bility? We are continually hearing criti- 
cism. The public holds the profession 
responsible for the misdeeds, incom- 
petency, ignorance and inefficiency of any 
of its members. The sins of these, the 
running of cases, unfair settlements of 
claims, together with reports of the sacri- 
fice of clients’ interests, defects in the ad- 
ministration of justice, the law’s delays 
and technicalities, are gradually under- 
mining the confidence of the people in the 
profession of law, and, what is infinitely 
worse, causing them to lose respect for 
law itself. If the legal profession, as it is 
and should be, is to be charged with the 
derelictions, incompetency and inefficien- 
cies of its members, then we submit that 





1. The committee also asked for a return 
to the judicial nominating convention, but 
this request was denied. 
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the profession should be given some au- 
thority over its members, should within 
proper constitutional and supervised lim- 
its be allowed to pass upon the qualifica- 
tions of its members and have the right 
of discipline over those who prove recreant 
to the standard that the public insists the 
profession should maintain. Under our 
present laws the legal profession is power- 
less to protect itself against the admission 
of the incompetent or of the corrupt. Su- 
pervisory rights of membership have been 
given by our legislatures to the doctors, 
to the accountants, to the undertakers, but 
not to the profession charged with the pri- 
mary duty of upholding the law itself. 
Under our present laws, although the pro- 
fession is held responsible for all derelic- 
tions of its members, it has no power of 
discipline over them. It cannot become 
the judge of an accused member, but can 
only appear as its prosecutor, and then 
only by the institution of trials before 
juries. The existing law is also impotent 
in its very severity. It calls for the ex- 
treme penalty in every case, slight o 
great, of suspension or expulsion, and 
leaves no room for the exercise of preven- 
tive cure by the administration, through 
the profession, of proper discipline to suit 
the particular case. 

We do not ask the exclusive right of 
passing upon the qualifications of -our 
membership, but we submit that the legal 
profession, justly considered as an entity, 
should as an entity, have the cumulative 
right of saying that a lawyer not fit to 
associate with his fellow lawyers is not fit 
to associate with clients. We submit to 
your favorable consideration the approval 
of and the recommendation for passage 
by the legislature of the legislative act a 
draft of which is attached to this report. 
The following is a summary of the pro- 
posed bill: 

1. It creates a governing body desig- 
nated “Board of Commissioners of the 
State Bar,” consisting of twenty-one mem- 
bers. 

2. The lawyers of the respective twen- 
ty-one judicial circuits of the state, by a 
mail ballot conducted under the supervi- 
sion of the Clerk of the Supreme Court of 
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Alabama, the Clerk of the Court of Ap- 
peals of Alabama, and the court reporter 
of the Supreme Court of Alabama, select 
the members of the Board. Following the 
election, the Board organizes by the selec- 
tion of officers, none of whom are to re- 
ceive salaries except a paid secretary whose 
salary is not to exceed $200 per month. 
The Commission, upon organizing, are 
divided into three groups, holding office 
and at their first meeting their terms shall 
for one, two and three years, respectively, 
be determined by lot, thus insuring a con- 
tinuity of policy in the administration of 
the affairs of the Commission. 

3. The Commission is given the power, 
subject to approval of its rules by the Su- 
preme Court of Alabama, to determine 
the qualifications and requirements for 
admission to the bar; to conduct, through 
the present Board of Examiners, which is 
retained for such purpose, the examina- 
tion of applicants; to certify to the Su- 
preme Court the names of those found to 
be qualified; and to formulate rules gov- 
erning the conduct of persons admitted to 
practice law. 

4. The Commission is also given the 
power to pass upon and investigate com- 
plaints; to take disciplinary action by 
private or public reprimand, suspension 
from the practice of the law, or exclusion 
or disbarment therefrom, provided that 
all of its actions in reference to exclusion 
or disbarment must be by a majority vote 
of the commission and subject to the right 
of appeal by the accused to the Supreme 
Court of Alabama. Ample provision is 
made for representation before the Com- 
mission of the accused with all of his con- 
stitutional rights as to the conduct of his 
trial, carefully and amply preserved. 

5. The existing statutes relating to 
suspension and disbarment are left undis- 
turbed and unimpaired, so that, should 
the Commission fail:to properly discipline 
offending attorneys, the public retains all 
existing laws. 

6. The act requires every member of 
the State Bar to pay an annual license fee 
of five dollars into the State treasury to 
be disbursed by the State Treasurer on 
the order of the Board of Commissioners. 


It likewise provides for annual meetings 
of the Bar, and excludes from the practice 
all persons not duly admitted and those 
whose license to practice has expired by 
disbarment, failure to pay license fees, or 
otherwise. It imposes no tax or cost upon 
the state resources other than the five dol- 
lars contributed as a license fee by the 
lawyers themselves. 

This act does not represent in its en- 
tirety the original thought of this com- 
mittee. On the contrary, its substance is 
the result of long study and research made 
by committees of the American Bar Asso- 
ciation, by many state bar associations, of 
laws in other states, and the comparison 
of laws now in existence here and else- 
where affecting doctors and other profes- 
sions, and represents, so far as we know, 
the unanimous conclusion of all bodies 
and committees who have given this im- 
portant subject careful and serious con- 
sideration. In our judgment it is demo- 
cratic, because the members selected to sit 
upon the Board are elected by the votes of 
all the lawyers in the respective circuits of 
the state, and, therefore, fairly represents 
the profession of law in the State of Ala- 
bama. It will make of the Alabama State 
Bar Association a live, active body com- 
posed of all the lawyers of the state, with 
the opportunity for closer association, bet- 
ter acquaintanceship, mutual assistance, 
and more intimate knowledge of the needs 
of the Association and its members. It 
unifies and brings together all of the law- 
yers of the state, and brings home to the 
individual lawyer his responsibility .to the 
profession and provides him with power 
to discharge his duty. The profession has 
been scolded and exhorted so long that 
probably the lawyer would feel neglected 
if his critics should cease. This bill gives 
to the profession, for the first time, the 
opportunity in a practical way to answer 
the critics, remedy the defects which have 
been in many cases justly pointed out, and 
places upon the entire bar the responsi- 
bility for its membership. 

We earnestly urge the endorsement by 
this Convention of this proposed legisla- 
tion. 
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The Alabama and Oklahoma bills vary 
only in unessential details from sim- 
ilar drafts already published in the Jour- 
NAL. (Vid. Vol. IV, No. 6, for the Ohio 
and Florida bills introduced in 1921.) 
The Oklahoma bill was drafted by a com- 
mittee of which Mr. H. D. Henry of Man- 
gum is chairman. It provides for a board 
of nine governors, three to come from each 
of three Criminal Court of Appeals judi- 
cial districts. 

The first two annual reports of the Com- 
mittee on Bar Organization submitted to 
the Conference of Bar Association Dele- 
gates have been printed in this JourNAL. 
(Vid. Vol. IV, No. 3, and Vol. V, No. 2.) 
The third report contains such an effective 
statement of the reasons for seeking bar 
integration that it is presented herewith 
with only slight omissions. A more com- 
plete development of the Chairman’s idea 
for a legislative council in the organized 
bar will be found in the reprint of his ad- 
dress to the New York State Bar Associ- 
ation, Jan., 1922, in Vol. V, No. 6, of this 
JOURNAL. 


Report of Judge Goodwin’s Committee 


As the Conference has twice approved 
the recommendations of its Committee on 
State Bar Organization, for legislation 
conferring on the state bars of the various 
states full powers of self-government, we 
feel that the scope of this third annual 
report should be confined to a short state- 
ment of the causes which led to such 
action on the part of the Conference, the 
suggestion which has since been made for 
a Bar. Council, and the progress made in 
the several states since the last meeting in 
the direction of providing means of self- 
government on the part of the bar and 
giving it power to function successfully as 
a body politic. The action taken by this 
Conference and by many of the constituent 
bar associations represented here marks, 
we believe, an epoch in the history of the 
bar of the country. 

The conviction is growing that the bar 
of a state as a whole must be made con- 
scious of its duty to society, and be given 
through proper legislation, the power to 
perform it. 


- 


Your committee recognizes that there 
are conditions in the country which, at 
the present moment, are causing grave ap- 
prehensions in regard to the stability of 
our social order, and believes that there 
has been no factor which has been so po- . 
tent in fomenting discontent, as the feel- 
ing that justice is imperfectly adminis- 
tered and often prevented. The knowl- 
edge that lawyer criminals through crim- 
inal methods give protection to other 
criminals, and that success in litigation is 
too often the prize of unscrupulousness, is 
a most corrupting influence in our na- 
tional life. 

The world has seen all sorts of govern- 
ment successfully administered, but no 
government has been successful or perma- 
nent which did not give assurance of an 
impartial and efficient administration of 
justice. 

Justice is obviously the foundation of 
social order; without it nothing is perma- 
nent—nothing is stable. Clearly the in- 
tegrity of the lawyer is as essential to suc- 
cessful judicial administration as the in- 
tegrity of the judge. 

The lawyer’s position as a public official 
requires immunity from inquisition on ac- 
count of the confidential character of his 
relation to his client, and freedom from 
espionage. The position thus assured him 
puts it in his power, so long as he holds 
his office, to do evil with practical im- 
punity if he is so disposed, and to defeat 
the ends of justice, particularly in crim- 
inal cases. Subornation of perjury, spirit- 
ing away witnesses, and similar crimes 


-may be easily detected, but are almost im- 


possible of proof in criminal prosecutions. 
We, therefore, emphasize the point that 
the possession of the office of lawyer gives 
the power to do wrongs against society 
which threaten its very foundations. 

We can not, however, lessen the priv- 
ileges of the office, or take away from the 
safeguards which protect communications 
between lawyer and client without giving 
judicial administration a tyrannical as- 
pect inimical] to civil liberty. The lawyer 


must remain free and independent in the 
exercise of his sacred office and it is, there- 
fore, of paramount importance, that the 
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character of those who exercise its func- 
tions be free from suspicion. 

This Conference has already twice re- 
corded its opinion that the conditions re- 
ferred to require methods of bar’ govern- 
ment so potent and effective that no one 
will be able to retain the office of lawyer 
who cannot continue to demonstrate that 
his conduct and character are in keeping 
with the office. We have, by resolutions 
twice adopted, approved the conclusion, 
that bar government is an essential to 
satisfactory judicial administration and 
the principle that the only just and effi- 
cient form of bar government and the only 
one in harmony with American institu- 
tions is self-government, and it has, there- 
fore, recommended, that the bar, as a 
whole, by appropriate legislation, be made 
master in its own house and responsible 
for the conduct of those who compose it. 


A Council for Legislation 


The fact that the lawyer holds a public 
office by commission from the state, makes 
it essential that there be lodged in the en- 
tire body power to see that the functions 
of the office are properly performed, and 
that in case of obdurate misconduct, the 
commission be speedily withdrawn. 

We do not, in this country, believe in 
the divine right of even a president or 
chief justice to retain his office if he be 
guilty of misconduct, but we are con- 
fronted with the fact that the office of law- 
ver is retained by many whose misconduct 
is notorious. 

The experiment tried here for a hun- 
dred and fifty years has shown that the 
bar cannot be governed effectively through 
the bench; the experience of centuries 
elsewhere shows that the bar can, when 
given power, govern itself and make the 
‘word “lawyer” a badge of honor. 

The Conference has recommended a 
Board of Bar Governors, preferably 
chosen by districts, given full powers of 
bar government and, through control over 
funds paid into the state treasury as li- 
cense fees, the means to carry on activ- 
ities essential to the welfare of the bar. 

To this program your committee re- 
spectfully suggests the addition of a Coun- 


cil of the Bar to be composed of the bar 
governors, the lawyer members of the 
legislature, the attorney general of the 
state, and the governor of the state if he 
be a lawyer, and that the function of this 
Council be to consider suggestions for the 
improvement of the administration of jus- 
tice and changes in methods of bar gov- 
ernment. 

The thought is inspired by the fact that 
the lawyers of the legislative and executive 
branches of the government have through 
actual experience, in some cases extending 
over decades, an intimate knowledge of 
the history of judicial legislation which 
would make their counsel] invaluable in 
the consideration of any proposal for bet- 
ter judicial administration. 

In the past we have in our bar associ- 
ations taken up such proposals, referred 
them to committees, discussed them at an- 
nual meetings, and finally, sometimes after 
years of consideration formulated them as 
bills for legislative enactment, but have 
been shocked and grieved when the legis- 
lature which, of course, has the legal re- 
sponsibility in the matter, has declined to 
accept our recommendations without in- 
vestigation and has been unable to find the 
time necessary for an independent investi- 
gation of its own. 

When we have urged that our recom- 
mendations be accepted as the representa- 
tives of the bar, the legislators have re- 
plied by inconsiderately pointing out the 
fact that we represent only a part of it 
and when we have at times somewhat tact- 
lessly suggested that we represented the 
best elements in the bar, the fact has been 
unpleasantly brought to our consciousness 
that the majority of the lawyer legislators 
were not included in our organizations. 

But even if we represented the entire 
bar, we could not, as was suggested at the 
meeting of the New York State Bar As- 
sociation in 1922, expect the legislature to 
take its legislation out of a spoon and, we 
may add even one held in such competent 
hands, and it would still be desirable to 
have conference and counsel among the 
lawyers chosen to represent the bar and 
the lawyers chosen to represent the people 
of the State. 
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Your committee, therefore, recommend 
that in any proposal for a self-governing 
bar, there be included a provision for a 
Council of the Bar made up in the man- 
ner suggested above, but it does not sug- 
gest that such Council should have any 
part in the government of the bar — a 
function which ought, in its judgment, to 
be left entirely in the hands of its chosen 
representatives. 


Report of Progress 


In addition to the progress reported at 
the last annual meeting, we beg leave to 
submit the following: 

Idaho. The State Bar Association pre- 
pared a bill modeled on the lines recom- 
mended by this Conference, and while it 
submitted it to the legislature too late for 
action at the 1921 session, it is understood 
that the Judiciary Committee was gener- 
ally favorable to its passage. 

Michigan. The State Bar Association 
again endorsed the proposal for a self- 
governing bar and a bill before the legis- 
lature which had passed the Senate. 

Colorado. The proposal is on the pro- 
gram of the State Bar Association meet- 
ing, but its action will come too late to 
be included in this report. 

Kentucky. The State Bar Association 
has discussed the proposal, but as yet has 
taken no action. 


Alabama. The Association provided for 
the appointment of a committee to recom- 
mend the enactment of legislation “con- 
ferring upon the bar association such pow- 
ers and responsibility as they may deem 
advisable in reference to admission to the 
bar and disbarment therefrom.” 

South Dakota. The proposal was on 
the program for consideration at the State 
Bar Association meeting July 19th and 
20th, but its action will come too late to 
be included in the body of this report. 

Oklahoma. The State Bar Association 
has appointed a commitee to draft an act 
for the government of the bar and submit 
it at its next annual meeting. 

Florida. The Association approved a 
draft of a law giving the bar full powers 
of self-government and appointed a com- 
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mittee to present the matter to the legis- 
lature. 

This same bill passed the Senate at a 
former session and the Secretary of the 
Bar Association adds: “We have every 
hope that the bill will be passed at the 
next legislature.” 

New York. The State Bar Association 
referred the matter to a committee which 
is laboring on a bill which includes provi- 
sions for a Bar Council as well as the pro- 
visions for a Board of Governors, hereto- 
fore approved by the Conference. The 
lawyers of the State appear to look upon 
the measure as one which will also provide 
the means for securing a State Bar Build- 
ing at the capital, a project worthy of seri- 
out attention of every State Bar. If the 
bar is to be recognized as a body politic, 
then suitable physical means for its func- 
tioning is desirable both at the capital and 
in the court centers at least. 

Tennessee. The State Bar Association 
heard a paper on this subject read at its 
last annual meeting in May, and while no 
action was taken, approbation of the idea 
was freely and quite generally expressed 
by the members. 

Louisiana. Your committee is in- 
formally and indirectly advised that the 
State Bar Association has appointed a 
committee to prepare a bill providing for 
a self-governing bar. 

Apparently substantial progress is being 
made and your committee therefore ask 
that this report be accepted and the com- 
mittee be continued. 

Respectfully submitted, 
CLARENCE N. Goopw1n, 
Chatrman. 
Chicago, Ill. 
JAMES BYRNE, 
New York City. 
W. H. H. Pratt, 
Kansas City, Mo. 
Cot. THomas W. SHELTON, 
Norfolk, Va. 
CLEMENT MANLEY, 
Winston-Salem, N, C, 
SAN Francisco, CAtir., 
August 8, 1922. 

















Illinois’ Great Opportunity 





New Constitution Registers Remarkable Progress in Respect to Judiciary 
—Notable Features of Draft Quoted and Explained 





The June, 1922, number of the Jour- 
NAL contained an article on the new Iili- 
nois draft constitution, which is to be 
voted on Dec. 12. The proposed constitu- 
tion, so far as progress in judicial organ- 
ization is concerned, makes certain efforts 
in other states look very feeble. It con- 
fers upon the Supreme Court a broad 
rule-making power. It consolidates the 
seven ccurts of record of Cook County, 
which serve a population of three millions, 
into a single organization which has but 
two fixed divisions, one for civil and one 
for criminal business. ‘The administra- 
tion of this great metropolitan court is to 
be through two chief justices. both chosen 
by the Supreme Court, which is empow- 
ered to lay down rules for their guidance. 

The work of the convention was not 
completed until September and at the 
last opportunity a change of some im- 
portance was made in the judiciary article 
by increasing the Supreme Court from 
seven to nine justices. This had been a 
sharply debated question. 

It is now possible to present the work 
of the convention in its final and unalter- 
able form after the conclusion of the work 
of the committee on phraseology and 
style. It does not appear profitable, how- 
ever, to present the entire article, with 
the accompanying schedule, for this would 
mean but little to the average reader with- 
out liberal annotation and explanation. It 
seems better to limit quotation and com- 
ment to the significant features, thus 
keeping the article within readable limits. 
By way of preface it may be well to say 
that Illinois now has a Supreme Court of 
seven members, only one of whom is 
elected in the district which embraces Chi- 
cago. There are four appellate court dis- 
tricts with sessions at Chicago, Ottawa, 


Springfield and Mt. Vernon, the judges of 
which are selected by the Supreme Court 
bench. The Supreme Court receives ap- 
peals in capital cases directly, but pro- 
tects itself from inundation on the civil 
side through certiorari in a manner 
similar to that employed in the federal 
court system. 

Outside of Cook County, which has. 
nearly half the population of the state. 
there are seventeen circuits, each having 
three Circuit Court judges. These judges 
work together, sharing the responsibilities 
and equalizing the work in a measure. 
The plan is probably much better than the 
one-judge circuit, which is extremely com- 
mon, and especially better than the one- 
judge circuit when the circuit is coter- 
minous with the county. This plan is re- 
tained and will be a little stronger owing 
to the fact that Appellate Court appoint- 
ments, under the new constitution, will 
not reduce the working force of Circuit 
Court judges. Outside of Cook County 
there -has been less dissatisfaction with 
the Circuit Courts than in most states, 
notwithstanding a very defective system 
of pleading. 

The seven courts consolidated in Cook 
County are the following: 

1. The Circuit Court, with twenty 
judges. 

2. The Superior Court, practically 
identical in all ways with the Circuit 
Court, and having also twenty judges. 


3. The Criminal Court of Cook 
County, which has no distinct staff of 
judges. 


4. The Municipal Court of Chicago, 
which will have a chief justice and thirty- 
six judges after next month’s election. 

5. The Probate Court of Cook County, 
with one judge (and several assistants). 
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6. The County Court of Cook County. 
%. The City Court of Chicago Heights. 

The sections of the new constitution 
which appear to merit special attention, to 
afford an idea of the proposed changes, are 
as follows: 


THE SUPREME COURT 


Section 87. The supreme court shall con- 
sist of nine justices, one of whom, to be 
chosen by themselves, shall be chief justice. 

If this method of choosing the chief 
justice results in longer tenure of the 
position than under the seniority and ro- 
tation plan now in effect, it will serve an 
excellent purpose. 

Section 88. The state shall be divided 
into seven districts for the election of jus- 
tices. The district including the county of 
Cook shall elect three justices, not more 
than two of whom shall at the time of their 
respective elections reside in the same 
county. Each of the other six districts shall 
elect one justice. Until otherwise provided 
by law, the seven districts shall remain as 
at the time of the adoption of this constitu- 
tion. 

This intended to guarantee Cook 
County two members of the Court, and no 
more. Another section makes the term 
of office ten years. 


is 


Section 90. Whenever a quorum of the 
supreme court certifies to the governor that 
it is unable to dispose of pending cases with 
reasonable dispatch because of the death, 
disability or resignation of any justice, the 
governor shall designate a judge of one of 
the appellate courts to act as a justice of 
the supreme court and receive the salary 
paid a justice of that court until the vacancy 
is filled or the supreme court certifies to 
the governor that the disability is removed. 
Such designation shall not affect the term 
of such judge. 


This is a feeble way of giving assist- 
ance to this important tribunal. It delib- 
erately cuts off the possibility of enlarg- 
ing the court to meet exigent demands 
and suggests that there is something very 
personal about justice that can flow only 
from a certain specified few. However, 
like other sections which are criticised, it 
is fully as good as the old constitution. 


Section 91. The supreme court shall sit 
at the seat of government. A majority of 
the justices shall constitute a quorum and 
the concurrence of five shall be necessary 
for every decision. 


The requirement that five justices shall 
concur in every decision is intended to 
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prevent working in sections and that will 
probably be its practical result. The ob- 
jection to this method is that under pres- 
sure of business the decisions tend to be- 
come the decisions of single justices, and 
the general participation which is implied 
is sacrificed in cases deemed less impor- 
tant. 


Section 93. The supreme court shall have 
exclusive power to prescribe rules of plead- 
ing, practice and procedure in all courts; 
but rules not inconsistent therewith may be 
prescribed respectively by other courts of 
record. Any rule of pleading, practice or 
procedure may be set aside by the general 
assembly by a special law limited to that 
purpose. 


This important section is interesting 
for its brevity. It protects the trial courts 
in their accustomed power of making rules 
of an administrative sort. The legislature 
is left with a veto power, and this is 
guarded so that no rule can be set aside 
by a resolution, by a section of an act 
devoted to another subject, or by implica- 
tion. 

THE APPELLATE COURTS 

Section 96. Each appellate court shall 
consist of three judges or such multiple of 
three as the supreme court may from time 
to time determine. In appellate courts of 
more than three judges the supreme court 
may assign the judges thereof to divisions 
of three judges each. Each division shall 
select a presiding judge and the presiding 
judges shall apportion the work of the court 
among the several divisions and perform 
such other administrative acts as may be 
necessary. 

This section is interesting in its recog- © 
nition of the need for an administrative 
head to apportion and generally supervise 
the work. 

Section 97. Judges of appellate courts 
shall be appointed by the supreme court. 
The terms of judges of appellate courts 
shall be six years. ... The supreme court 
for cause shown of record may remove any 
judge of an appellate court. 

The Supreme Court has been designat- 
ing Appellate Court judges from the Cir- 
cuits, which, of course, has been very 
much better than providing additional 
election districts and asking the scattered 
electorate to choose their Appellate Court 


judges. The plan has excluded politics 


and has worked well except that such selec- 
tions have necessarily deprived certain cir- 
cuits of needed trial judges. 





AMERICAN JUDICATURE SUCLETS . R3 


It is important to note that there is no 
feeling that the exercise of the appointive 
power by the Supreme Court has reacted 
prejudicially upon that court. 

The foregoing section gives no added 
power to the Supreme Court unless it may 
be presumed that in occasionally going 
outside of the trial courts, to the bar, for 
its selections, it may choose with less wis- 
dom than the electorate would. There 
will doubtless be appointments from the 
trial bench and also directly from the bar, 
but when a vacancy is createg in a Circuit 
by such an appointment, it can be filled 
and the trial court will not be deprived 
of a needed judge. The Appellate Court 
judges sitting at the time of the taking 
effect of the new constitution will remain 
for six years. 

Opponents on principle of all forms of 
judicial appointment will criticise Section 
97, although it makes but a very slight 
deviation from long-accustomed practice 
in Illinois, is sure to remedy one defect 
and makes it possible for the Supreme 
Court to pick some exceptionally capable 
lawyers for these important courts. 


Section 98. The appellate courts shall 
hold such sessions as the supreme court 
may direct. 


This illustrates the disposition of the 
convention to confirm in the Supreme 
Court a practical superintendence of mat- 
ters which are often left to constitutional 
or statutory provisions that produce seri- 
ous evils. 


Section 100. Appeals from and writs of 
error to circuit and county courts may be 
prosecuted in all cases as follows: (a) to or 
from the supreme court in all criminal cases. 
where the punishment allowed by law may 
be death or imprisonment in the peniten- 
tiary and in cases where a franchise or a 
freehold or the validity of a statute is in- 
volved, (b) to or from the appellate courts 
in such other cases as may be prescribed by 
general rule of the supreme court and (c) 
to or from the supreme court in all other 
cases. Except as above limited the supreme 
court by general rule may prescribe the final 
jurisdiction of appellate courts unless other- 
wise provided by law. 


The provisions for the Cireuit Court, 
as the only general trial court outside of 
Cook County, present no novel features. 
The judges are to be elected as at present 
for terms of six years. 


THE METROPOLITAN COURT 


Section 12. (Schedule.) On May seventh, 
nineteen hundred twenty-three, the circuit, 
superior, criminal, county and _ probate 
courts of Cook county, the municipal court 
of Chicago and the city court of Chicago 
Heights shall be consolidated into one court 
to be known as the circuit court of Cook 
county and thereupon all such courts except 
that last mentioned shall be abolished. The 
offices of judge and clerk of the city court 
a Heights shall thereupon be abol- 
shed. 


Section 13. (Schedule.) The judges of the 
circuit, superior, county and probate courts 
of Cook county and the chief justice of the 
municipal court of Chicago in office on May 
seventh, nineteen hundred twenty-three (ex- 
cept the judges of the circuit and superior 
courts of Cook county made judges of the 
appellate court of the first district by the 
adoption of this constitution whose offices 
as judges of the circuit and superior courts 
of Cook county thereby cease to exist) shall 
be judges of the circuit court of Cook 
county as thus consolidated and shall con- 
tinue to hold office during the terms for 
which they are respectively elected or ap- 
pointed and until their successors are 
elected and qualified. The associate judges 
of the municipal court of Chicago in office 
on May seventh, nineteen hundred twenty- 
three, shall be associate judges of the cir- 
cuit court of Cook county as thus consoli- 
dated and shall continue to hold office dur- 
ing the terms for which they are respec- 
tively elected or appointed and until the 
first Monday of June next following, respec- 
tively, when their respective offices as asso- 
ciate judges of that court shall be abolished. 
There shall be elected to the office of judge 
of the circuit court of Cook county for 
terms of six years, except as hereinafter 
otherwise specifically provided, on the first 
Monday of June of the years follow- 
ing: (Here follow detalied provi- 
sions for succession. The office of “associ- 
ate judge” is to cease as the present incum- 
bents complete their terms, until, at the end 
of seven years there will be no associate 
judges in the court. The limitation placed 
upon the powers of the associate judges ap- 
pears in the section of the schedule next fol- 
lowing.) 

Section 14. (Schedule.) Such associate 
judges of the circuit court of Cook county 
shall perform such judicial duties as may 
be assigned to them in the classes of cases 
which would have been within the jurisdic- 
tion of the criminal court of Cook county 
at the time of the adoption of this constitu- 
tion and also in the classes of cases arising 
in the county of Cook which would have 
been within the jurisdiction of the munici- 
pal court of Chicago if they had arisen in 
the city of Chicago prior to the adoption of 
this constitution. During their respective 
terms of office as such associate judges they 
shall receive the salaries allowed them by 
the laws in force on May first, nineteen 
hundred twenty-two, one-half of which shall 
be payable out of the state treasury and 
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one-half out of the treasury of the county of 
Cook. 


The theory of the merger is that the 
associate judges of the Municipal Court 
of Chicago shall not be benefited as in- 
dividuals; their salary remains the same; 
they gain, however, felony jurisdiction so 
that they can be utilized in a unified 
criminal court if thereto appointed by the 
Supreme Court. 


Section 16. (Schedule.) The judge of the 
county court of Cook county in office at the 
time of the adoption of this constitution 
shall continue to exercise during his term 
of office or until otherwise provided by law 
the same control and supervision over all 
matters of election as now provided by law. 
The general assembly prior to July first, 
nineteen hundred twenty-five, shall provide 
that all such authority and supervision shall 
devolve upon some elective county officer 
or officers. 


The Cook County Court judge has the 
entire control of the election machinery 
of the county, making the office one of ex- 
treme partisan importance. The disposi- 
tion made of this power is an excellent one 
and fair to all concerned. 


Section 17. (Schedule.) On December 
third, nineteen hundred twenty-three, the 
county and probate courts in each county 
(other than the county of Cook) where both 
exist shall be consolidated into one court 
to be known as the county court. 


Section 22. (Schedule.) The circuit court 
of each county is hereby continued and on 
the first Monday of November, nineteen 
hundred twenty-seven, the circuit and city 
courts in each county (other than the county 
of Cook) where both courts exist shall be 
consolidated into one court to be known as 
the circuit court and thereupon the offices 
of judge and clerk of all such city courts 
shall be abolished. ; 


The effect of the foregoing sections is 
to merge Probate Courts in a few of the 
larger counties with the County Court, 
and to merge a few City Courts with the 
Circuit Court, in the interests of sym- 
metry. It will be a considerable gain to 
the judiciary as a system to get rid of 
these statutory courts of irregular powers 
and purposes. 


Section 107. Judges of the circuit court of 
Cook county shall be elected for terms of 
six years from the date of their election. 
At all elections for judges the ballots there- 
for shall be separate and distinct from the 
ballots for non-judicial officers. 


Section 108. The circuit court of Cook 
county shall sit in the city of Chicago but 
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provision may be made by law for holding 
sessions in other cities, villages or incorpo- 
rated towns in the county having a popula- 
tion of at least five thousand whenever suit- 
able facilities for holding court are provided 
and maintained without expense to the 
county or state. 


Section 109. The supreme court shall es- 
tablish a civil division and a criminal divi- 
sion of the circuit court of Cook county. The 
supreme court from time to time shall as- 
sign judges to service in the two divisions 
and shall designate a judge to act as chief 
justice of each division who shall have such 
administrative power and authority as may 
be provided by the supreme court. 

If there ig to be any division whatso- 
ever in the court system of a large city it 
should be between civil and criminal juris- 
diction. Even then it would not be justi- 
fiable without provision for the exchange 
of judges from one division to another. 
Otherwise the constitution would lock up 
some part of the judicial power at times 
and seriously impede administration. 

The unification of the two divisions in 
this instance is effected through the Su- 
preme Court, which is given practically 
all of the power to control and hence must 
carry the responsibility. This does not 
imply that the justices of the Supreme 
Court will need to keep in touch with the 
details of administration. It means that 
they must appoint chief justices who will 
be equal to the demands of the positions. 
Their power to revoke appointments at 
will and make new ones will meet any 
exigency that may arise. Their power to 
lay down general rules for administration 
will permit of conferring any desired de- 
grec of autonomy upon the chief justices. 
The thing which is most indicated as a 


‘check upon these administrators is a pro- 


vision for departments in each of the 
two fixed divisions, each with a presiding 
justice with powers to be defined by the 
chief justice. That would surround each 
chief justice with a superintending staff, 
or cabinet of advisers, greatly assisting in 
the work of managing. 

A big reason for creating the separate 
criminal division was the success of the 
criminal court of Detroit and the feeling 
of Chicago delegates that reform in law 
enforcement was the biggest problem con- 
fronting the convention. Otherwise there 
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would have been but one chief justice for 
the entire court. There is no sense in 
the objection that “it would be too big a 
job for one man.” Success would depend 
upon the nature of the subdivisions and 
the relation of the chief justice to mem- 
bers of his council, or cabinet. If a rail- 
road, or a state or a nation can get along 
with a single executive, a court can. 

Objection is made to centering author- 
ity in the Supreme Court. There are 
strong theoretical reasons for preferring to 
make the community work out its own 
salvation, which it could surely do under 
a proper scheme of organization. But 
success may also be presumed from the 
plan adopted. Most of the Supreme Court 
justices will have slight personal knowl- 
edge of the stresses which make adminis- 
tration of courts in a metropolis difficult, 
but the impersonal nature of their control 
may in itself possess great value. The 
court can hear what interested persons 
say, and offer in proof, and then act, and 
that is precisely what it does in ordinary 
adjudication. 


Section 110. The supreme court may au- 
thorize the chief justices of the civil and 
criminal divisions jointly, by and with the 
advice and consent of a majority of the 
judges of the court, to appoint assistants 
who shall have such judicial or other pow- 
ers and duties in respect to the business 
before the court as the supreme court may 
prescribe. The salaries of such assistants 
shall be fixed by the county board and paid 
out of the county treasury. 


This section, wisely developed, will be 
one of the most valuable ever drafted in 
this field. Expert assistants can do a 
great deal to relieve judges of their less 
technical duties. They can do all that is 
now done by masters in chancery and a 
great deal more, and the fees which they 
earn may be made to pay the entire cost 
of this branch of the service. 


Section 111. Electors of the county of 
Cook equal in number to one-tenth of the to- 
tal vote cast for president of the county 
board at the last preceding election may file 
in the circuit court a petition to submit to 
a vote the proposition whether the county 
shall adopt the system hereinafter provided 
for the appointment of the judges of the cir- 
cuit court. Thereupon the chief justice of 
the civil division of that court by an order 
entered of record shall call a special elec- 
tion for submitting such proposition within 
three months after such order is entered. 


If the proposition is approved by a majority 
of those voting thereon such chief justice 
shall declare it adopted. If it is disapproved 
it shall not again be submitted for six years. 
Upon the adoption of the proposition the 
judges in office shall continue in office until 
removed as herein provided. After the 
adoption of the proposition the manner of 
choosing judges of that.court shall be as 
follows: The governor shall fill any vacancy 
in that court by appointment from a list 
containing the names of not less than four 
eligible persons for each vacancy, nomi- 
nated by a majority of the supreme court, 
not more than one-half of such persons to 
be affiliated with the same political party. 
Thereafter each judge shall hold his office 
during good behavior subject to removal as 
herein provided. On the first Monday in 
June in the sixth year after the election or 
appointment of every judge, or in the 
seventh year if the sixth is an even num- 
bered year, and on the same date in every 
sixth year thereafter the electors of the 
county shall be given an opportunity at an 
election to express their disapproval of such 
judge. If a majority of those voting at any 
such election disapproves of any judge his 
office shall become vacant at the end of 
three months after the election and for a 
period of six years thereafter he shall be 
ineligible to appointment as a judge of such 
court; if such judge is not disapproved, he 
shall continue in office and begin a new term 
on the day of such election. All elections 
under this section shall be conducted in the 
manner prescribed by law. 


The foregoing section explains itself. 
It is the result of two years of earnest 
crusading among the delegates by Mr. 
Amos C. Miller, ex-President of the Chi- 
cago Bar Association, who led the success- 
ful campaign for the re-election of 
twenty-one Cook County judges in 1921. 
The provision for the retirement of judges 
is the product of the fertile brain of the 
late Albert M. Kales, and has been re- 
ceived with favorable comment in many 
places. 

As to the probability of the plan being 
adopted one can only guess, but it seems 
to the writer that the public is much less 
attached to the principle of electing judges 
than are the politicians and lawyers. And 
a postal card vote by Cook County lawyers 
some time ago showed surprising drift 
toward appointment. 

Section 112. After five years from the 
adoption of this constitution the general as- 
sembly may divide the circuit court into, 
and the jurisdiction thereof between, two 
courts both of which shall be governed by 


the provisions of this article so far as ap- 
plicable. No act providing therefor shall 
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become effective until approved by a ma- 
jority of those voting on the question at a 
general election in the county of Cook. 


This section is inserted to meet the 
objections raised to the consolidation of 
the courts, which does away with a hori- 
zontal division of jurisdiction and the re- 
sulting inferior court. 


COUNTY COURTS 


Section 113. In each county except the 
county of Cook there shall be elected in 
nineteen hundred twenty-seven and every 
six years thereafter a judge of the county 
court except that continguous counties may 
by law be made a district in which one 
judge shall be elected for all county courts 
in the district. An additional judge shall be 
elected for every fifty thousand pcpulation 
or major portion thereof in a county or dis- 
trict above a population of fifty thousand. 
The term of every county judge shall be six 
years from the date of his election. 


Section 114. In every such county there 
shall be a county court which shall have 
(a) original jurisdiction of all matters of 
probate, guardianship, conservatorship and 
apprenticeship, the administration and set- 
tlement of estates of deceased persons and 
proceedings for the sale of real estate where 
required for the administration and settle- 
ment of such matters or estates, proceed- 
ings relating to taxes and assessments and 
their collection, and criminal cases below 
the grade of felony, (b) concurrent jurisdic- 
tion with the circuit courts in testamentary 
trusts, construction of wills and partition 
of real estate where any such proceeding is 
incidental to its original jurisdiction, (c) 
exclusive jurisdiction of appeals from jus- 
tices of the peace and (d) such other juris- 
diction as provided by law. 

Section 115. County courts shall always 
be cpen for the transaction of business. The 
court shall sit at the county seat and shall 
also sit in cities in the county of twenty 
thousand population or more whenever suit- 
able facilities for holding court are provided 
and maintained without expense to the 
county or state. 


The County Court is an old landmark 
in Illinois judicial organization. It has 
had jurisdiction in civil cases to $1,000, in 
the trial of misdemeanors and preliminary 
examination in felonies, and in probate 
matters. The new draft provides that 
County Court judges shall not practice 
law or hold any other office. There will be 
an increase of salary to offset the losses 
from not practicing. This will dignify 
the court and the judgeship. 

JUSTICES OF THE PEACE 


Section 116. Justices of the peace and 
constables outside the county of Cook shall 
be elected or appointed in such towns or 


districts and such justices of the peace shall 
have such uniform jurisdiction as provided 
by law. They shall receive salaries from 
their respective towns or districts to be 
fixed by the county board. 

Section 117. The chief justice of the civil 
division of -the circuit court of Cook county 
shall appoint a justice of the peace and a 
constable in each town or portion of town 
in the county outside the city of Chicago, 
each of whom shall hold office for two years 
unless sooner removed by such chief justice 
for cause shown of record. An additional 
justice of the peace and constable may be 
appointed in every such town or portion of 
town for every additional ten thousand popu- 
lation therein or major portion thereof above 
a population of ten thousand. Such justices 
of the peace shall have the same jurisdic- 
tion and such constables shall perform the 
same duties in the part of the county o7 
Cook outside the city of Chicago as like offi- 
cials in the rest of the state. The salaries 
of such justices of the peace and constables 
shall be fixed by the county board and paid 
by the county. 

Section 118. The offices of justice of the 
peace and constable or either of them may 
be abolished or restored in any town or dis- 
trict (or in any town or portion of a town 
in the county of Cook or in that part of the 
county of Cook outside the city of Chicago 
as a whole) by a majority vote of the elect- 
ors thereof voting on the question as pro- 
vided by law. ~ 


These are believed to be the most 
advanced provisions concerning minor 
magistrates that have been written into 
any constitution in more than a century. 
As salaried officers they will exist only 
where needed. They will be subject to 
control. They may be appointed. A com- 
plete reform is accomplished for Cook 
County, where justices of the peace have 
in some instances been a scantal. Ap- 
pointed justices will approximate the fine 
service rendered in a few of the better 
suburbs by self-sacrificing lawyers., The 
only regret is that justices in other coun- 
ties are not attached to the County Courts 
as assistants, subject to the direction and 
control of the County judge. 

GENERAL PROVISIONS 


Section 121. The general assembly, upon 
due notice and opportunity for defense and 
for cause entered upon the journal of each 
house, may remove any justice or judge 
upon concurrence in each house of three- 
fourths of its members elected. Ali other 


officers mentioned in-this article shall be 
removed from office on conviction for mis- 
demeanor in office. 

Section 122. Provision may be made by 
rule of the supreme court for the bringing 
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of actions or proceedings in which a merely 
declaratory judgment or decree or order is 
sought and for authorizing the court to 
make a binding declaration of right whether 
or not any consequential relief may be 
claimed. 


Section 130. The supreme court may tem- 
porarily assign judges of the appellate 
courts from one district to another and 
judges of the circuit courts from one cir- 
cuit to another. 


Section 131. If a judge of any circuit or 
county court is appointed judge of an appel- 
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late court, the vacancy so caused in the cir- 
cuit or county court shall be filled by ap- 
pointment by the supreme court. The judge 
so appointed to the circuit or county court 
shall serve until his successor is elected 
and qualified. 


Section 27. (Schedule.) From and after 
May seventh, nineteen hundred twenty- 
three, and until otherwise provided by law, 
all matters of fees and costs connected with 
proceedings in the circuit court of Cook 
county shall be regulated by rules to be 
adopted by the supreme court. 


Judicial Council in Missouri Constitution 





Good Provision Respecting Rule-Making Power—Creation of Inferior 
Courts in Metropolitan Centers Offends Best 
Experience of Our Times 





General adoption of the principle of 
administrative self-government for courts 
is on the way, as evidenced by the recent 
act of Congress relating to United States 
courts, by the recommendation of the 
Massachusetts Judicature Commission for 
a judicial council to supervise the work of 
the courts of the commonwealth, and more 
recently still by the judiciary article re- 
ported to the Missouri Constitutional Con- 
vention by the Committee on Judiciary, of 
which Mr. J. A. Collett is chairman. 

The outstanding feature of that com- 
mittee’s report may be said to be its pro- 
vision for a council of judges to exercise 
rule-making and administrative powers. 
The same powers are conferred by the 
Illinois draft constitution, referred to 
elsewhere in this number, but the Supreme 
Court is made the judicial council in that 
state. 

In the proposed Missouri judiciary ar- 
ticle the council is composed of five judges 
of the Supreme Court, the three presid- 
ing judges of the three Courts of Appeals, 
three judges of the Circuit Court and 
two judges of the County Court. This 
representative body is more in keeping 
with the theory of the judicial council 
as known in other English speaking juris- 
dictions. There should be participation 


in rule-making by judges of all the courts. 
Under such a plan the judges most in- 
terested in such duties, and best qualified, 
can be selected. And the authority exer- 
cised by such a body is the authority of 
the entire judiciary, not the authority of 
a single branch. 

Before proceeding to a feature of the 
Missouri draft which must be criticized, 
let us quote from the report of the Ju- 
diciary Committee on this matter of 
judicial council. The committee say: 


Argument for Judicial Council 


“Another change made in the judicial 
code is the creation of a judicial council, 
which is to be composed of thirteen mem- 
bers—five to be elected from the Supreme 
Court by that court, three to be the Pre- 
siding Judges of the three Courts of Ap- 
peals, three to be Circuit Judges to be 
selected by the Circuit Judges of the 
State and two to be County Judges se- 
lected by the County Judges of the State. 

“This Council shall meet at least once 
a year (and oftener as may be required) 
at the seat of government. It has the 
power and it is made its duty to make 
and promulgate by vote of a majority of 
its members all the rules of practice and 
procedure pertaining to courts of record. 
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It also has the power when the business 
of the court requires it to, by rule or 
order, provide for the transfer of cases 
from one Court of Appeals to another and 
from one nisi prius court to another of 
concurrent jurisdiction. 

“Tt is believed that the vesting of such 
power in a judicial council to be com- 
posed of the judges of the courts is only 
an affirmation of the inherent power al- 
ready possessed by the judiciary to regu- 
late its own -procedure, and that by ex- 
pressly vesting in this council this power 
the rules of practice can and will be made 
much more flexible and conducive to the 
speedy dispatch of the courts’ business 
than under existing conditions. 

“The authority given this council to 
transfer cases from one Court of Appeals 
to another and from one nisi prius court 
to another of concurrent jurisdiction will 
result, your committee thinks, in an equal- 
ization of the work of the courts and will 
prevent accumulation and stagnation of 
business in some courts while other courts 
are idle and unemployed. Your commit- 
tee regards this change as a most import- 
ant one, which, it is believed, will meet 
the public demand for a more simplified 
and expeditious administration of jus- 
tice.” 

The section which creates the judicial 
council reads as follows: 


Section 31. Judicial council, powers, du- 
ties. There is hereby created a judicial 
council consisting of thirteen members who 
shall be selected by and from the member- 
ship of the courts of record of the State as 
follows: Five judges of the Supreme Court, 
the three presiding judges of the Courts of 
Appeals, three judges of the Circuit Court 
and two judges of the County Court; pro- 
vided that until the election of County Court 
Judges, as in this Constitution provided, 
there shall be five judges of the Circuit 
Court on said Council. Tie Judicial Council 
shall meet at least once annually at the seat 
of government. It shall have exclusive power 
and it shall be its duty by a vote of at 
least a majority of its members to prescribe 
from time to time the forms and manner 
of service of writs and all other processes; 
the mode and manner of framing and filing 
proceedings and pleadings; of giving notice 
and serving processes of all kinds; of taking 
and obtaining evidence; drafting, entering 
and enrolling orders and judgments; and, 





generally, to regulate and prescribe by rule 
the forms for the pleading, practice and pro- 
cedure to be used in all actions, appeals, 
motions and proceedings whatsoever in civil 
and criminal cases in all courts of record 
in this State, and when and as the business 
of the courts may require, it may by rule or 
order provide for the transfer of causes from 
one court of appeals to another and from 
one nisi prius court to another of concur- 
rent jurisdiction. When and as such forms 
of practice and procedure shall be prescribed 
and promulgated by the Judicial Council 
all laws in conflict therewith shall be and 
become of no further force and effect. The 
members of said council shall receive no 
compensation for their service in addition 
to that received by them as judges, except 
they shall be paid their actual expenses in 
attending the meetings of said council, not 
exceeding the sum of five cents per mile 
each way actually traveled in going to and 
returning from said council and five dollars 
per day while in attendance. 


The committee proposal increases the 
Supreme Court from seven to nine mem- 
bers, and provides for work in three sec- 
tions instead of two, as at present. It 
retains the three Courts of Appeals sit- 
ting in St. Louis, Springfield, and Kan- 
sas City, but adds to the St. Louis quota. 
Thus far there is little change, but in 
the trial courts the draft strikes out boldly 
on new lines. 

The biggest proposal lies in the crea- 
tion of a County Court which is to have 
a broad jurisdiction, namely: 

Trial of misdemeanors and preliminary 
examination in felonies. 

Civil causes involving not more than 
$2,000, the Circuit Court having concur- 
rent jurisistion above $1,000. 

Suits involving title to real estate re- 
gardless of the value of the property. 

Probate matters, juvenile matters (ex- 
cept in cities of 300,000 population) and 
forcible entry and detainer cases. 

The creation of this local court of va- 
ried and unusual jurisdiction is presumed 
to reduce the business of the Circuit 
Court, and it is provided that the present 
thirty-eight circuits shall be reduced to 
fifteen.. This does not mean that there 


shall be a corresponding reduction in the 
number of Circuit Court judges as their 
number is left to the legislature, but some 
reduction is evidently presumed. 
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Business and Social Tribunals Proposed 


Various proposals in respect to both 
trial and appellate courts were made in 
the judiciary committee. Judge Ewing 
Cockrell of Warrensburg offered a novel 
suggestion of considerable attractiveness, 
which provided a functional division as 
the only division of trial jurisdiction. He 
would have one trial court in every county 
for the disposition of causes involving 
money and property claims, and another 
for the adjudication of divorce, probate, 
juvenile, domestic relations and criminal 
causes. 

This would mean one court for business 
interests and one for social interests. The 
judges of such courts would have the 
same salary and presumably the same 
dignity and status. The tendency would 
be to exalt the judicial functions in which 
public interests transcend those of indi- 
viduals, instead of making them inciden- 
tal to a tribunal which exalts the ordinary 
contested civil controversy. 

It may be that Judge Cockrell’s inter- 
esting proposal for functional differentia- 
tion in every county had something to do 
with the proposal for the County Court 
above outlined. If so, the spirit of the 
proposal was lost and the concrete result 
is to exalt the tribunals which serve busi- 
ness. ‘To them—the Circuit Courts—are 
reserved the causes involving the largest 
money demands, together with the felony 
cases, which, because of stiff penalties, are 
traditionally regarded as of great mo- 
ment. 

In the rural counties it is impossible 
to say that the proposed division of juris- 
diction would not work better than the 
present plan. It might be a considerable 
improvement. But the committee which 
framed the proposal, and applied it equal- 
ly to rural counties and to the city (coun- 
ty) of St. Louis and the county in which 
Kansas City lies, lacks understanding of 
the needs of metropolitan districts. 

Over thirty per cent of the people of 
Missouri live in the two largest cities. It 
is in these cities that the judiciary is most 
infested with politics and the problems of 
judicial administration are most difficult. 
So far as trial courts are concerned the 


problem before the Constitutional Con- 
vention is principally to devise a plan 
adapted to the large cities and failure to 
do so is pretty near one hundred per cent 
failure. 

The proposed county court, as applied 
to St, Louis and Jackson counties, is sub- 
ject to every objection that applies to the 
inferior tribunal in the large city. 

The real purpose in creating an inferior 
tribunal in a large city is to get unpopu- 
lar business out of the court in which the 
leading judges and lawyers perform their 
respective functions. 

The real reason for this purpose is that 
lawyers do not thrive on “petty” civil and 
criminal business, they do not compre- 
hend its vast civic importance and judges 
do not enjoy labor which keeps them in 
touch with human wretchedness and 
weakness. 

The plan which we criticize “relieves” 
the Circuit Court, not only of much 
odious work, but also of the tremendous 
responsibility for coping with great pub- 
lic problems. It makes it even more “dig- 
nified” and its judgeships more sought 
after. 


Inferior Status Means Inferior Judge 


The obverse facts are these: that the 
court of inferior jurisdiction inevitably 
becomes inferior in the personnel of its 
judges and its bar. We mean, inevitably. 

Lawyers who frame an hierarchy of 
courts and protect their own interests do 
so more or less unconsciously. For the 
most part they have as little knowledge 
of the importance of the inferior criminal 
and quasi-criminal branches as of the 
work itself. Their interest is naturally 
in the court where they earn their money. 

There is far more opportunity for a 
single unworthy judge to wreck the pub- 
lic interests in an inferior court than in 
one higher up. No course of appeal will 
avail in most of the cases which are tried 
in the inferior court. The finest appel- 
late court system cannot help out a weak, 
dependent and unfeeling political judge 
in an inferior court. Only a few of all the 
people ever have any cases in the higher 
courts. Can they be expected to form 
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their ideas of the judiciary system from 
tribunals they know nothing of, except 
by hearsay, when they see rottenness in 
the courts provided for their causes? 

The weakness of the inferior court 
judge is recognized in the term which the 
constitution makers give him, namely, 
four years, as against six for the Circuit, 
eight for the Appeals and ten for the 
Supreme Court judges. And this short 
term, with its inferior salary, is enough 
in itself to spell disaster for a court which 
has to do its work mainly without the 
guidance and supervision of a responsible 
‘ bar. 

The inferior court which was projected 
for Cook county in the first draft of the 
Illinois revised constitution was, on the 
whole, less objectionable than the one 


here discussed, but the judges of the Mu-. 


nicipal Court of Chicago, with years of 
experience in this field, joined in unani- 
mous protest, and convinced the com- 
munity and the convention that it was 
unsafe to tolerate any inferior tribunal 
in a modern judicial system. That pro- 
test was published in this Journat, Vol. 
V, No. 6 (April 1922). It applies fully 
to the criticized features of the Missouri 
draft. 

A constitutional convention sitting in 
this year of grace which does not shape 
a court system adapted to the enforcement 
of law in metropolitan centers fails in an 
obvious duty. There are scores of rea- 
sons why we do not administer criminal 
law efficiently, but the chief present defect 
undoubtedly is too small a percentage of 
convictions in the large cities. This is 
due largely to delays, both excusable and 
inexcusable. Delays account for the fail- 
ure of the state to secure convictions after 
magistrates or the grand jury, or both, 
have found probable cause. The delays 
are due mainly to having two grades of 
criminal courts, one for preliminary ex- 
amination in felony cases, and the other 
for trial. It is in the alley between these 
courts that a big percentage of the state’s 
cases go to smash. 

If anything ever was proved this theory 
was proved when Detroit unified its crim- 
inal courts, abolished delay, and practical- 


ly did away with undeserved failures to 
convict. 

In view of Detroit’s brilliant success 
for more than two and one-half years, and 
the wide publicity given it at a time when 
law enforcement is one of the most dis- 
cussed of public topics, it is shamefully 
provincial of Missouri’s delegates to per- 
petuate a system which never, in any large 
city, has yielded success, and to ignore 
the obvious solution, which lies in estab- 
lishing a separate unified criminal court, 
as Detroit did, or a unification of all trial 
courts, as was done for Cook county in 
the new Illinois constitution. 





Making Judges “Responsible” 


During discussion of the federal judi- 
ciary bill in the Senate a member con- 
trasted the amount of work done by 
appointed and elected judges to the dis- 
advantage of the former. There is a 
common fallacy of attributing any differ- 
ence which may appear at any time and in 
any jurisdiction to the mode of selection. 
Without unduly minifying the undoubted 
differences between appointed and elected 
judges it may be observed that the long 
tenure usually associated with appoint- 
ment is sometimes more responsible for 
good results than appointment. Length 
of service goes far to make an acceptable 
judge out of one who appears in his first 
years of service to be hardly above 
mediocrity. 

Analyzing just one step further, it 
should be noted that there may be a great 
difference between a guaranteed long 
tenure and an average long tenure inter- 
rupted at intervals by elections. In some 
localities where judges are elected and 
changes are frequent, due to partisan poli- 
tics and other factors, an occasional judge 
will nevertheless hold office longer than 
the average judge appointed for good be- 
havior. Is this long term of the elected 
judge, punctuated by political dangers, 
different in its influence upon judicial be- 


’ havior from a long term which is free 


from personal dangers? Does the risk 


of defeat at the polls impel a judge to 
work assiduously and keep the dockets 
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clean, or does it distract his attention and 
lessen his efficiency ? 

While the answer to these queries will 
depend somewhat upon personality, there 
must be some broad average, and profes- 
sional opinion as to this is given in the 
following quotation from an editorial in 
Law Notes for May, 1922: 

“As a matter of everyday experience 
and observation few attorneys believe that 
the judges are spurred to activity by the 
reflection that the likelihood of re-election 
will be increased if a good showing of 
volume of business dispatched annually 
can be made before the voters. That is 
something as to which the voters neither 
know nor care. The judge who is so un- 
fortunate as to be compelled by his sense 
of duty to render an unpopular decision 
sometimes suffers for it, but aside from 
that the quality and quantity of his judi- 
cial work has little or no effect on the vote 
cast for him. That, of course, is the great 
defect of the elective system of choosing 
judges. Undoubtedly in every jurisdic- 
tion there are judges who are indolent and 
procrastinating, just as there are lawyers 
whose briefs are never served in time and 
whose cases are never ready for trial. But 
‘responsibility to the people’ under the 
prevailing system of popular elections will 
never cure that fault. The best remedy so 
far suggested seems to lie in the organiza- 
tion of the bench so as to give some 
measure of supervision over the work of 
individuals, a system which has met the 
approval of most students of the problem 
of reform in procedure. Where the bench 
is so organized that the results obtained 
by each judge, both as to the state of the 
calendar and the percentage of reversals, 
are known to all its members, and there 
is some opportunity for an interchange of 
views as to methods—in other words, 
when the bench approaches its work as an 
organization and not as a number of iso- 
lated individuals—practically every mem- 
ber of the court will tend to approximate 
the results achieved by the most efficient 
members. This has been the result of or- 
ganization and co-ordination of judicial 
work wherever it has been tried. And 
with such a system, whereby judges im- 


prove by experience, the life tenure will 
become an aid to the efficient conduct of 
judicial work and not a possible incentive 
to lassitude therein.” 





Grand Jury Called Worse Than 
Useless in England 


One of the war time economies in Eng- 
land was a suspension of grand jury pro- 
cedure. Resumption of the ancient prac- 
tice brought forth pointed criticisms and 
protests. England’s difficulty concerning 
the grand jury today is similar to that 
experienced by the makers of Illinois’ 
constitution in 1870. There was a strong 
fight for abolishing the grand jury, for it 
was seen then that it could not possibly be 
of any use to either state or accused in 
ninety-nine per cent of felony cases. But 
the need for it in the hundredth case led 
to an absurd compromise which retained 
the system until such time as the legisla- 
ture might abolish it in all cases. Reform 
became impossible. 

England’s way out is simple in the ab- 
sence of a written constitution, for it is 
necessary only to preserve the grand jury 
for cases which appear to offer it scope, as 
when there is public scandal or con- 
spiracy. In all other cases prosecution 
should be on information. 

Doubtless such a sensible plan will be 
adopted before long, because the absurdity 
of the grand jury as.a compulsory feature 
of every felony case was demonstrated 
during the operation of the suspension act, 
and is well voiced in the following quota- 
tion from The Law Times, London (Jan. 
7, 1922): 

“By Order in Council made last month 
the Grand Juries (Suspension) Act, 1917, 
came to an end, and during the present 
year and thereafter, if no steps are taken 
by Parliament, this obsolete method of 
wasting time and money will again form 
part of our criminal procedure. Since 
1917 we have heard no suggestion of any 
miscarriage of justice due to the suspen- 
sion of the functions of grand juries, but 
we have heard of the saying of much time 
and money due to their temporary disap- 
pearance. His Honor, Judge Greenwell, 
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is reported to have said at Durham Quar- 
ter Sessions that the sole use of grand 
juries was to enable a guilty person to 
escape without a trial—a somewhat severe 
comment, and not very far from the truth. 
We know that the charge to the grand 
jury is not altogether distasteful to some 
of those who are called upon to preside 


at assizes and quarter sessions, but in 
these times when rigid economy in every 
department is essential the expense in- 


curred, which runs into many thousands 


of pounds, and the inconvenience caused 
to grand jurors and witnesses are not 
justified by the retention of a system that 
has no practical advantage whatsoever.” 
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